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 1.  TIME:  9:00   CASE#: MSC15-00594 
CASE NAME: REED VS. SAVE MART 
HEARING ON MOTION TO ENFORCE SETTLEMENT 
FILED BY SAVE MART SUPERMARKETS 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-00594 
CASE NAME: REED VS. SAVE MART 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 3.  TIME:  9:00   CASE#: MSC15-02088 
CASE NAME: MANANDHAR VS. INTERNATIONAL FEDERATION 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 7/5/18 at 9:00 a.m. per agreement of counsel. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-00263 
CASE NAME: DEUTSCHE BANK VS. RAZAVI 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY DEUTSCHE BANK NATIONAL TRUST COMPANY 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 5.  TIME:  9:00   CASE#: MSC16-01563 
CASE NAME: BAY STONE VS. FIRST GLOBAL 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES & PRODUCTION 
OF DOCUMENTS  /  FILED BY BAY STONE DEPOT INC. 
* TENTATIVE RULING: * 
 
Appear. 
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 6.  TIME:  9:00   CASE#: MSC16-01563 
CASE NAME: BAY STONE VS. FIRST GLOBAL 
HEARING ON MOTION FOR PROTECTIVE ORDER LIMITING DISCOVERY 
FILED BY FIRST GLOBAL DESIGN LLC 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 7.  TIME:  9:00   CASE#: MSC16-01563 
CASE NAME: BAY STONE VS. FIRST GLOBAL 
HEARING ON MOTION FOR CONTINUANCE OF TRIAL 
FILED BY BAY STONE DEPOT INC. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-01407 
CASE NAME: SAKELLARIOU VS. DOMINO REALTY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY PHIL NODEN 
* TENTATIVE RULING: * 
 
Present Motions 
 
Before the Court are three separate motions: 1) an unopposed Motion to Strike filed by 
Defendant Phil Noden (“Mr. Noden”), 2) an opposed demurrer (the “Demurrer”) against the 
Plaintiff’s Complaint filed by Mr. Noden, and 3) an opposed Motion for Judgment on the 
Pleadings (the “MJOP”) filed by Steve Gordon and Steve Gordon Trust (“Mr. Gordon and his 
Trust”). For reasons stated below, the Motion to Strike is granted, the Demurrer is overruled, 
and the MJOP is denied in part, and granted in part.  
 
Relevant Factual And Procedural Background 
 
This is a personal injury-premises liability case. Plaintiff, Konstantinos Sakellariou (“Plaintiff”), 
alleges that he was injured at a property owned, operated, and maintained by the defendants in 
this matter. 
 
The following facts were taken from page five of Plaintiff’s Complaint. Plaintiff slipped and fell on 
a painted, “extraordinarily slippery” speed bump in a parking area of the residential complex 
where Plaintiff rented a unit. Plaintiff fell after dark and the speed bump is in a poorly lit area that 
is frequently walked on by residents. No posted signs warned of the slippery speed bump that 
caused the fall and injury to Plaintiff. Defendants are the owners, operators, and managers of 
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the premises and had a legal duty to use due care. Defendants breached that duty causing 
Plaintiff’s injury and damages. 
 
On July 26, 2017, Plaintiff filed a form complaint alleging general negligence and two counts of 
premises liability—count one for negligence, and count two for willful failure to warn. 
It is undisputed that Mr. Noden was the property manager of the premises when Plaintiff fell.  
 

I. Motion to Strike  
 

On March 7, 2018, Mr. Noden filed a Motion to Strike seeking to strike Plaintiff’s second count of 
premises liability under Civil Code section 846. Mr. Noden argues that Plaintiff’s complaint fails 
to allege facts sufficient to sustain Plaintiff’s second cause of action for premises liability 
pursuant to CC section 846. On April 13, 2018, Plaintiff filed a statement of non-opposition to 
the Motion to Strike.  
 
Code of Civil Procedure section 436 permits the court to “strike out any irrelevant, false, or 
improper matter inserted in any pleading.” Here, Mr. Noden asserts, the Court agrees, and 
Plaintiff does not oppose, that Plaintiff has failed to plead sufficient facts to sustain a cause of 
action under Civil Code section 846. Pursuant to CCP section 436, the motion is granted. 
 

II. Defendant Phil Noden’s Demurrer to Plaintiff’s Complaint 
 

Plaintiff’s form complaint alleges two causes of action. The first cause of action is for general 
negligence. The second cause of action, for Premises Liability, contains two counts: count one 
for Negligence, and count two for Willful Failure to Warn (CC section 846) which has been 
disposed of by the ruling above. For purposes of Mr. Noden’s Demurrer, the Court is left to 
examine only two causes of action: 1) General Negligence, and 2) the first count, Negligence, of 
Premises Liability. 
 

a. General Negligence 
 

To establish a cause of action for negligence, Plaintiff must allege that the defendants were 
negligent, that Plaintiff was harmed, and that Defendant’s negligence was a substantial factor in 
causing Plaintiff’s harm. (CACI 400.) Negligence may be pleaded generally. (Taylor v. Oakland 
Scavenger Co. (1938) 12 Cal. 2d 310, 316; citations omitted.) To survive a demurrer, it is 
sufficient to allege that an act was negligently done without stating the particular omission that 
rendered the act negligent. (Id.)  
 
Because the Complaint includes Mr. Noden in the group of defendants that the Complaint 
sufficiently alleges are the “owners, operators, and managers of the premises who had a legal 
duty to use due care and breached that duty causing Plaintiff’s injury and actual damage to the 
Plaintiff[,]” the Court overrules the Demurrer as to the cause of action for general negligence. 
 

b. Premises Liability—Negligence  
 

The essential elements of a cause of action for premises liability are: 1) that the defendant 
owned/leased/occupied/ or controlled the property; 2) that the defendant was negligent in the 
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use or maintenance of the property; 3) that the plaintiff was harmed; and 4) that defendant’s 
negligence was a substantial factor in causing plaintiff’s harm. (CACI 1000) 
 
The Demurrer argues that only the owner of the property (Park Regency) and the property 
management company (Domino) can be held liable for Plaintiff’s claims, and not Mr. Noden as 
an individual employee. (Demurrer at p. 2:21-22.) The Demurrer attempts to shield Mr. Noden 
from liability due to his status as an employee working within the scope of his employment. 
However, this assertions runs contrary to well-established law: ‘[I]f a tortious act has been 
committed by an agent acting under authority of his principal, the fact that the principal thus 
becomes liable does not, of course, exonerate the agent from liability. (Fleet v. Bank of America 
N.A. (2014) 229 Cal.App.4th 1403, 1411-12; citations omitted.) An agent or employee may be 
individually liable for his own torts whether his employer is liable or not. (Id.) 
 
The first element of this cause of action does not limit liability to owners and managing 
companies; rather, it extends exposure to those who leased or controlled the property. Here, the 
Complaint includes Mr. Noden in the group of defendant who “own[], operat[e], and manage[d]” 
the premises. It is undisputed that Mr. Noden was the property manager at the time of the 
incident, and the Complaint alleges that Mr. Noden’s negligence resulted in injury and damages 
to Plaintiff. These allegations are sufficient to survive a general demurrer. Accordingly, the 
Demurrer is overruled as to the premises liability cause of action.  
 

III. Defendants Steve Gordon and Steve Gordon Trust’s Motion for Judgment on the 
Pleadings  
 

CCP section 438 permits the court to grant a motion for judgment on the pleadings on the same 
grounds as sustaining a general demurrer. (CCP Section 438, subdivision (c)(1)(B)(ii).) Because 
the motion is, in effect, a general demurrer, the same rules apply. (People v. 20,000 United 
States Currency (1991) 235 Cal.App 3d 682, 691.) 
 
Plaintiff’s Complaint includes Defendants Steve Gordon and his Trust in the group of defendants 
that the Complaint alleges are the “owners, operators, and managers of the premises who had a 
legal duty to sue due care and breached that duty causing Plaintiff’s injury and actual damage to 
the Plaintiff.” These factual allegations must be taken as true. The recorded property deed of 
which this Court has taken judicial notice (see below) is not enough to conclusively negate the 
Complaint’s allegations. That Mr. Gordon and his Trust may ultimately be proven and found free 
of liability does not insulate them from the allegations in the Complaint. That determination is a 
matter more appropriate for summary adjudication or summary judgment. Accordingly, the Court 
denies the MJOP on this substantive ground consistent with the analysis provided above. 
 
However, the Court notes that Plaintiff has named Mr. Gordon as an individual and his Trust as 
defendants, not Mr. Gordon as trustee of his Trust. This is improper because, unlike a 
corporation, a trust is not a legal entity. (Galdjie v. Darwish (2003) 113 Cal.App.4th 1331, 1344.) 
Any litigation directed at a trust must be through the trustee. (Ibid.) Plaintiff has apparently 
misnamed the defendant Trust as a separate entity, and must amend the Complaint to clarify 
whether plaintiff is suing Mr. Gordon as an individual, as a trustee, or in both capacities. The 
Court grants the MJOP on this technical ground, with leave to amend. The proposed amended 
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Complaint shall be filed and served by May 16, 2018. 
 
REQUESTS FOR JUDICIAL NOTICE 

(1) Defendant Phil Noden has filed two separate requests for judicial notice, one in support 
of his Demurrer, and another in support of his Motion to Strike. These requests each 
contain two identical items with corresponding rulings as follows:  
 

Item #1: a copy of Plaintiff’s summons and complaint, is granted. 
 

Item #2: a copy of the recorded deed to the real property where the subject injury arose, is 
granted. 

 
(2) Defendants Steve Gordon and Steve Gordon Trust’s request for judicial notice in support 

of Defendants’ Motion for Judgment on the Pleadings contains only two items that are 
the same items requested above, and are thus granted. 

 
(3) Plaintiff’s request for judicial notice in support of Plaintiff’s Opposition to Defendants’ 

Motion for Judgment on the Pleadings contains two items filed with, but without 
indication of approval from, the office of the California Secretary of State. Those 
requests are ruled as follows: 

 
Item #1: Limited Liability Corporation—Statement of Information filed August 18, 2003, is 
granted, but not the truth of the content asserted therein.  

 
Item #2: Statement of No Change filed May 10, 2017, is granted, but not the truth of the 
content asserted therein. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-01407 
CASE NAME: SAKELLARIOU VS. DOMINO REALTY 
HEARING ON MOTION TO STRIKE 2nd CAUSE OF ACTION 
FILED BY PHIL NODEN 
* TENTATIVE RULING: * 
 
Please see Line 8 above. 
 

  

10.  TIME:  9:00   CASE#: MSC17-01407 
CASE NAME: SAKELLARIOU VS. DOMINO REALTY 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY STEVEN GORDON TRUST, STEVEN GORDON 
* TENTATIVE RULING: * 
 
Please see Line 8 above. 
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11.  TIME:  9:00   CASE#: MSC17-01407 
CASE NAME: SAKELLARIOU VS. DOMINO REALTY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

12.  TIME:  9:00   CASE#: MSC17-01414 
CASE NAME: FOUKE VS. MPAA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MOTION PICTURE ASSOCIATION OF AMERICA 
* TENTATIVE RULING: * 
 
Vacated.  Dismissed on 4/23/18. 

 

  

13.  TIME:  9:00   CASE#: MSC17-01414 
CASE NAME: FOUKE VS. MPAA 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY MOTION PICTURE ASSOCIATION OF AMERICA 
* TENTATIVE RULING: * 
 
Vacated. Dismissed on 4/23/18. 

 

  

14.  TIME:  9:00   CASE#: MSC17-02098 
CASE NAME: MORRIS VS. JP MORGAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY RUSHMORE LOAN MANAGEMENT SERVICES, LLC, et al. 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to June 7, 2018, at 9:00 a.m., in Department 33.  Due to 
calendar conflicts, the hearing cannot be continued to an earlier date. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   04/26/18 

 
 

- 7 - 

15.  TIME:  9:00   CASE#: MSC17-02098 
CASE NAME: MORRIS VS. JP MORGAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JP MORGAN CHASE BANK 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to June 7, 2018, at 9:00 a.m., in Department 33. 

 

  

16.  TIME:  9:00   CASE#: MSC17-02098 
CASE NAME: MORRIS VS. JP MORGAN 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Case Management Conference is continued by the Court to June 7, 2018, at 9:00 a.m., 
in Department 33. 

 

  

17.  TIME:  9:00   CASE#: MSC17-02224 
CASE NAME: ROGERS VS. WELLS FARGO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY WELLS FARGO BANK, N.A., HSBC BANK USA, N.A 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to May 3, 2018, at 9:00 a.m., in Department 33. 

 

  

18.  TIME:  9:00   CASE#: MSC17-02224 
CASE NAME: ROGERS VS. WELLS FARGO 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Case Management Conference is continued by the Court to May 3, 2018, at 9:00 a.m., 
in Department 33. 
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19.  TIME:  9:00   CASE#: MSC17-02264 
CASE NAME: FABROS VS. BURTON 
HEARING ON MOTION FOR ORDER TO COMPEL DISCOVERY RESPONSES 
FILED BY ALEXANDER G. FABROS 
* TENTATIVE RULING: * 
 
Appear. 
 

  

20.  TIME:  9:00   CASE#: MSC17-02264 
CASE NAME: FABROS VS. BURTON 
HEARING ON OSC RE: JENNIFER AND GERALD BURTON'S FAILURE TO 
APPEAR AT 4/11/18 CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

21.  TIME:  9:00   CASE#: MSC17-02563 
CASE NAME: YU VS. PEARCE 
HEARING ON SPECIAL MOTION TO STRIKE (Anti-SLAPP) 
FILED BY KAREN PEARCE 
* TENTATIVE RULING: * 
 

Defendant Karen Pearce’s special motion to strike is granted as to N.Y.’s claims.  

Defendant’s special motion to strike is granted in part and denied in part as to David Yu 

and Leilanie Yu’s claims.  

As to David Yu and Leilanie Yu’s claims, the following statements will remain in the case: 

(1) The portion of the Facebook post where Defendant stated that N.Y.’s parents“ 
refused to have their son apologize or take responsibility for a dreadful decision.” 

(2) The portion of the Instagram post where Defendant stated that N.Y.’s parents 
“refused to have their son apologize/take responsibility for a poor decision.”  

All other alleged defamatory statements are stricken from the complaint.  

Legal Standard  

“Resolution of an anti-SLAPP motion [or special motion to strike] involves two steps. 

First, the defendant must establish that the challenged claim arises from activity protected by 

section 425.16. [Citation.] If the defendant makes the required showing, the burden shifts to the 

plaintiff to demonstrate the merit of the claim by establishing a probability of success. We have 

described this second step as a ‘summary-judgment-like procedure.’ [Citation.] The court does 
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not weigh evidence or resolve conflicting factual claims. Its inquiry is limited to whether the 

plaintiff has stated a legally sufficient claim and made a prima facie factual showing sufficient to 

sustain a favorable judgment. It accepts the plaintiff's evidence as true, and evaluates the 

defendant's showing only to determine if it defeats the plaintiff's claim as a matter of 

law. [Citation.]” (Baral v. Schnitt (2016) 1 Cal.5th 376, 384-385.) 

Protected Activity 

Typically, the Court determines whether a complaint involves protected activity by 

reviewing the allegations in the complaint and what alleged facts support each claim. (See, e.g. 

Central Valley Hospitalists v. Dignity Health (2018) 19 Cal.App.5th 203, 217, 218-219 [rejecting 

defendant’s argument that the court should consider defendant’s evidence of what plaintiff’s 

claim was about].) Here, it is clear that Plaintiffs’ claims are based on certain statements made 

by defendant. In this situation, the Court can then consider the evidence offered by the parties 

when deciding whether the statements are protected activity. (See, e.g. D.C. v. R.R. (2010) 182 

Cal.App.4th 1190, 1226.; Nygård, Inc. v. Uusi-Kerttula (2008) 159 Cal.App.4th 1027, 1042.) At 

this stage, Defendant has the burden of showing that the statements are protected activity. 

(Nygård, Inc., supra, 159 Cal.App.4th at 1036.)   

Protected activity includes “any written or oral statement or writing made in a place open 

to the public or a public forum in connection with an issue of public interest… .” (Code Civ. Proc. 

§ 425.16 (e)(3).) 

Both the Instagram and Facebook posts were made on the internet and are therefore 

made in a public forum. (See, D.C. v. R.R. (2010) 182 Cal.App.4th 1190, 1226 [“ ‘ “Web sites 

accessible to the public … are ‘public forums’ for purposes of the anti-SLAPP statute.” ’ 

[Citations.]”].)  

Next the Court must decide if the Instagram and Facebook posts were made in 

connection with an issue of public interest. Whether something is an issue of public interest is 

construed broadly. (Gilbert v. Sykes (2007) 147 Cal.App.4th 13, 23; see Rivera v. 

First  DataBank, Inc. (2010) 187 Cal.App.4th 709, 716.) An issue of public interest is “any issue 

in which the public is interested.” (Rivera, at p. 716, quoting Nygård, Inc., supra, 159 

Cal.App.4th at 1042.)  

When determining if a matter is an issue of public interest, courts have used the 

following guidelines:  

“ ‘A few guiding principles may be derived from decisional authorities. First, “public 

interest” does not equate with mere curiosity. [Citations.] Second, a matter of public 

interest should be something of concern to a substantial number of people. 

[Citation.] Thus, a matter of concern to the speaker and a relatively small, specific 

audience is not a matter of public interest. [Citation.] Third, there should be some 

degree of closeness between the challenged statements and the asserted public 
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interest [citation]; the assertion of a broad and amorphous public interest is not 

sufficient [citation]. Fourth, the focus of the speaker's conduct should be the public 

interest rather than a mere effort “to gather ammunition for another round of 

[private] controversy … .” [Citation.] Finally, “those charged with defamation 

cannot, by their own conduct, create their own defense by making the claimant a 

public figure.” [Citation.] A person cannot turn otherwise private information into a 

matter of public interest simply by communicating it to a large number of people. 

[Citations.]’ [Citation].)”  

(Terry v. Davis Community Church (2005) 131 Cal.App.4th 1534,1546–1547.) 

 Similar to the rules in Terry, Plaintiffs point out that “a broad and amorphous public 

interest” is not sufficient to be a matter of public interest. (Bikkina v. Mahadevan (2015) 241 

Cal.App.4th 70, 84.) Rather, the Court needs to look at the “ ‘specific nature of the speech rather 

than the generalities that might be abstracted from it.’ ” (Bikkina, supra, 241 Cal.App.4th at 84, 

quoting D.C., supra, 182 Cal.App.4th 1190, 1216 and World Financial Group, Inc. v. HBW Ins. & 

Financial Services, Inc. (2009) 172 Cal.App.4th 1561, 1570.)  

In Hecimovich the court found that defendants’ comments about a school basketball 

coach’s ability to coach young children was a matter of public interest. (Hecimovich v. Encinal 

School Parent Teacher Organization (2012) 203 Cal.App.4th 450, 465-466.) However, in 

Bikkina, the court found that allegations that a defendant defamed plaintiff by claiming plaintiff 

falsified data for a student was not a matter of public interest. Although the study related to 

global warming, the nature of the speech was a complaint about plagiarism and that was not a 

matter of public interest. (Bikkina, supra, 241 Cal.App.4th at 84.)  

Here, both of Defendant’s posts discussed the San Ramon Valley Unified School 

District’s decision to allow N.Y. to be class president. The posts are primarily complaining about 

the District’s actions and in the Facebook post, Defendant called for people to come to the next 

school board meeting to discuss this issue. Portions of the post do discuss N.Y. and his parents, 

but overall these posts discuss actions by the District, which are matters of public interest. In 

addition, Plaintiffs’ declarations in opposition to this motion show that the media was interested 

in Defendant’s posts and the subsequent story. Although not necessarily conclusive on its own, 

media interest in a story tends to show that the public is interested in that story. Considering all 

the facts before it, the Court finds that both of Defendant’s post involved matters of public 

interest. 

Finally, Plaintiffs argue that Defendant was not exercising her own First Amendment, but 

those of a teacher. This argument fails. It does not matter that she obtained the facts in her 

statement from another source. Defendant was exercising her own First Amendment rights 

when she made statements on Instagram and Facebook. Plaintiffs also fail to cite a case that 

held a person does not exercise their own First Amendment rights when they act as the 

Defendant did here.  
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Therefore, the Court concludes that each of the causes of action in the complaint is 

based upon protected activity under Code Civ. Proc. § 425.16 (e)(3) because the posts were 

made in connection with an issue of public interest and made in a public forum.  

Probability of Prevailing on the Merits 

Having found that the complaint involves protected activity, the burden now shifts to 

Plaintiffs to show a probability of prevailing on the merits. Here, the Court considers whether 

“plaintiff has stated a legally sufficient claim and made a prima facie factual showing sufficient to 

sustain a favorable judgment”. (Baral, supra, 1 Cal.5th at 385.) The Court “accepts the plaintiff's 

evidence as true, and evaluates the defendant's showing only to determine if it defeats the 

plaintiff's claim as a matter of law.” (Ibid.)  

Each of Plaintiffs’ claims is for defamation and is based on either the Instagram or 

Facebook posts. “The elements of a defamation claim are (1) a publication that is (2) false, (3) 

defamatory, (4) unprivileged, and (5) has a natural tendency to injure or causes special damage. 

(Taus v. Loftus (2007) 40 Cal.4th 683, 720.)” (Wong v. Jing (2010) 189 Cal.App.4th 1354, 

1369.) In addition, when the plaintiff is a public figure or limited public figure, the plaintiff must 

show that the defendant acted with malice. (Ampex Corp. v. Cargle (2005) 128 Cal.App.4th 

1569, 1577.) 

There is no dispute that the statements were published when Defendant posted them to 

Instagram and Facebook. In addition, there is no dispute that the statements were defamatory 

and that they had a tendency to injure.  

The Court considers in more detail whether the statements were privileged, false 

statements of fact and whether malice must be shown.  

Common Interest Privilege 

Defendant argues that her statements are protected by the common interest privilege in 

Civil Code §47(c). Under section 47(c), a communication is privileged when made “without 

malice, to a person interested therein, (1) by one who is also interested, or (2) by one who 

stands in such a relation to the person interested as to afford a reasonable ground for supposing 

the motive for the communication to be innocent, or (3) who is requested by the person 

interested to give the information.”  

The Court has no doubt that in certain situations, communications between parents of 

school children related to activities at the school could be protected by the common interest 

privilege. (See, e.g. Hecimovich, supra, 203 Cal.App.4th at 472 [applying the common interest 

privilege to complaints about a school basketball coach].) There, the court noted that “all three 

defendants testified that all communications by them were to “interested persons” who either 

requested the information or were entitled to it. These included school officials, PTO members 
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responsible for the boys' basketball program, the assistant coach, parents of the child player, 

and league parents.” (Hecimovich, supra, 203 Cal.App.4th at 472.) 

In her declaration, Defendant states that the “[p]eople who have access to my Instagram 

and Facebook pages are overwhelmingly individuals who are interested in my views and 

passions; who are individuals within the local community of Danville, San Ramon, Alamo, and 

surrounding areas and, therefore, would potentially be affected by the actions taken by [the 

District].” (Pearce Decl. ¶14.) Plaintiffs argue that this evidence is insufficient to show that the 

common interest privilege applies. Specifically, Plaintiffs point out that there is no evidence of 

the interests of the unknown persons, no evidence of their relationship to Defendant and no 

evidence that anyone requested the information.  

Plaintiffs’ argument has merit. The Court cannot tell who received Defendant’s posts. 

Although Defendant states some rather general characteristics about the people that follow her 

Instagram and Facebook pages, but she cannot state that everyone who viewed her posts was 

a person interested in the subject. Nor can Defendant state that everyone who follows her 

pages shares the general characteristics she mentions. In addition, Defendant has not 

explained what effect, if any, the use of “@” and “#” had on who was able to view the Instagram 

post.  

Therefore, the Court concludes that the common interest privilege does not apply.  

Alleged Defamatory Statements 

In order for a statement to be actionable as defamation that statement must be false and 

must be a statement of fact not opinion.  

“ ‘Because [a defamatory] statement must contain a provable falsehood, courts 

distinguish between statements of fact and statements of opinion for purposes of defamation 

liability. Although statements of fact may be actionable as libel, statements of opinion are 

constitutionally protected. [Citation.]’ [Citation.] That does not mean that statements of opinion 

enjoy blanket protection. (Ibid.) On the contrary, where an expression of opinion implies a false 

assertion of fact, the opinion can constitute actionable defamation. [Citation]” (Summit Bank v. 

Rogers (2012) 206 Cal.App.4th 669, 695-696; see also CACI No. 1707 [“A statement of fact is 

one that can be proved to be true or false”].) 

A statement that is not completely true is not necessarily a false statement for 

defamation. “ ‘To bar liability, “ ‘it is sufficient if the substance of the charge be proved true, 

irrespective of slight inaccuracy in the details.’ [Citations] … [Citation.] … Minor inaccuracies do 

not amount to falsity so long as ‘the substance, the gist, the sting, of the libelous charge be 

justified.’ [Citations.] Put another way, the statement is not considered false unless it ‘would 

have a different effect on the mind of the reader from that which the pleaded truth would have 
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produced.’ ” ’ [Citations.]” (Jackson v. Mayweather (2017) 10 Cal.App.5th 1240, 1262-1263; 

accord Summit Bank, supra, 206 Cal.App.4th at 697.) 

The Court has grouped the alleged defamatory statements and discusses whether each 

set of statements is a statement of fact or opinion and whether the evidence shows that the 

statements of fact are false.  

(1) Defendant stated that N.Y. used a “racially insensitive video against Muslims”, a 

“racially offensive ‘joke’ video as his campaign tactic”,” and that the video “mocked Muslims”. 

Whether or not something is racially offensive or “mocked Muslims” are statements of 

opinion. These statement imply that the fact that the video involved Muslims, but that fact is 

clearly true. (Pearce Decl. ¶5; N.Y. Decl. ¶ 4.)  

 (2) Defendant stated that N.Y. “and his friends dressed up like Muslim terrorists.  

This is a statement of fact. It is also a mostly true statement. Although N.Y. did not dress 

up like a Muslim, he admits that two of his friends, who are Muslims, appeared in the video. 

These individuals kidnapped another individual and used fake guns. (Pearce Decl. ¶ 5, N.Y. 

Decl. ¶ 4.) In addition, Defendant states that when she viewed the video, N.Y. stated something 

like “vote for me and I will protect you from ISIS.” (Pearce Decl. ¶5.) Plaintiffs do not present 

evidence that Defendant’s description of the video is incorrect, except that N.Y. states he did not 

dress up like a Muslim and his friends were actually Muslims. (N.Y. Decl. ¶4, 14(b).)  The 

reference to a well-known terrorist group, the use of individuals who appeared to be Muslim and 

the use of guns show that the two kidnappers in the video were portraying Muslims terrorists. 

Therefore, the Court finds that this statement is not false.  

(3) Defendant stated that N.Y. signed a campaign contract that “dictated he wasn’t 

allowed into office” and that there were “clear consequences for breaking [the contract]… you 

will not get an office”.  

It is a statement of fact that N.Y. signed a campaign contract and that because of the 

video he violated the contract and was not permitted to get an office. However, Plaintiffs have 

not shown that these statements were false. N.Y. does not state that he did not sign a campaign 

contract, rather he states that “[n]o ‘campaign contract’ or any other such instrument signed by 

me had the ‘clear consequences’ or otherwise provided that I was not allowed into the office [of 

president because of the video]”. (N.Y. Decl. ¶¶11(b), 14(c).) N.Y. also states that he did not 

violate a campaign contract by using his spoof video. (N.Y. Decl. ¶¶11(g),14 (i).) N.Y.’s 

declaration on this point does not contain specific facts, but conclusions. N.Y. does not deny 

that he signed the 2017-2018 Leadership Code of Conduct. (Pearce Decl. Ex. B.) Nor do 

Plaintiffs provide any explanation for why they believe N.Y.’s conduct did not violate the Code of 

Conduct. The Court is not deciding whether or not N.Y.’s video violated the Code of Conduct, 
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but rather its finding is based on Plaintiffs’ failure to show with, admissible evidence, that N.Y. 

either did not sign the Code of Conduct or did not violate it.  

 (4) Defendant stated that N.Y.’s parents “brought multiple suits against the District” and 

the “parents changed their (losing) lawsuit to a freedom of speech suit and asked for big $$$.”  

The statements that the parents “brought multiple suits” and “changed their (losing) 

lawsuit to a freedom of speech suit” are statements of fact. The statement that the freedom of 

speech suit “asked for big $$$” is an opinion, but it implies that N.Y. was seeking a monetary 

award in the lawsuit, which is a statement of fact. Plaintiffs have shown that at the time these 

statements were made, they had not filed their freedom of speech lawsuit in federal court, but 

had filed a writ of mandate in this Court. (N.Y. Decl. ¶8, 10, 13, 16.) However, Plaintiffs admit 

that they had retained a lawyer who indicated that such a lawsuit was forthcoming. (See, First 

Amended Comp. ¶63 in the federal court case, exhibit E to N.Y. Decl..) Therefore, while 

Defendant’s statement was not entirely true, the gist of her statement was true.  

 (5) Defendant stated that N.Y.’s parents “refused to have their son apologize/take 

responsibility for a poor decision” and “refused to have their son apologize or take responsibility 

for a dreadful decision.”  

These are statements of fact. It can be proven whether or not N.Y. apologized and also 

whether or not his parents prevented him from apologizing or taking responsibility for the video. 

In addition, these statements are false. Three days after the video was posted, N.Y. wrote a 

written apology to the District in which he took responsibility for his actions. (N.Y. Decl.¶6 and 

ex. B.) Defendant argues the difference between N.Y.’s written apology and a public apology is 

essentially a minor difference. The Court disagrees. N.Y.’s  written apology to the District is a 

rather different matter than N.Y. refusing to make any apology (or his parents preventing him 

from doing so). Therefore, Defendant’s statements about N.Y. not apologizing were false.  

In summary, the Court finds that the statements that N.Y.’s parents “refused to have their 

son apologize/take responsibility for a poor decision” and “refused to have their son apologize or 

take responsibility for a dreadful decision” are statements of fact, which Plaintiffs have shown 

are false. These statements may be used to support a claim for defamation. The other 

statements alleged in the complaint may not.  

Limited Public Figure and Private Figure 

Defendant argues that N.Y. and his parents are all limited public figures rather than 

private figures. If Plaintiffs are limited public figures then they must show that Defendant acted 

with malice. (Ampex Corp., supra, 128 Cal.App.4th at 1576.) In order to show that someone is a 

limited public figure: “First, there must be a public controversy, which means the issue was 

debated publicly and had foreseeable and substantial ramifications for nonparticipants. Second, 

the plaintiff must have undertaken some voluntary act through which he or she sought to 
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influence resolution of the public issue…And finally, the alleged defamation must be germane to 

the plaintiff's participation in the controversy.” (Id. at 1577.)  

The only evidence offered to show that the parents are limited public figures is a 

“gofundme.com” page that appears to have been prepared by the parents and was seeking 

monetary support for their freedom of speech lawsuit. There is no indication on when this page 

was first posted, but the information on this page discusses the bullying of the Plaintiffs in social 

media by school surrogates. Thus, it appears that the gofundme page was created after 

Defendant’s posts. At the very least, there is insufficient evidence to show that the gofundme 

page was created before Defendant’s posts. Therefore, the Court will not consider this 

information when decided if the Plaintiffs were limited public figures at the time Defendant made 

her posts. (See, e.g. Mosesian v. McClatchy Newspapers (1991) 233 Cal.App.3d 1685, 1702 [“a 

plaintiff does not become a public figure simply by responding to defamatory statements. 

[Citation]”.) Without this evidence, there is no evidence to show that N.Y.’s parents did anything 

to get involved in the controversy. Therefore the Court concludes that N.Y.’s parents are private 

figures and do not need to show that Defendant acted with malice.   

As to N.Y. there are additional facts that support a finding that he was a limited public 

figure at the time Defendant made her statements. N.Y. ran for student body president and 

posted a video on YouTube in support of his candidacy. N.Y. later challenged his treatment by 

the District in state court and a second lawsuit to enforce N.Y.’s rights was threatened. The 

Court concludes that N.Y. is a limited public figure. The controversy involved N.Y.’s video, which 

he posted to YouTube, and N.Y.’s successful attempt to be allowed to be class president. The 

school district’s decision to punish N.Y. by not allowing him to be student body president and 

then changing that decision are matters of a public controversy. N.Y. may not have intended to 

create such a controversy, but it was the video that he made and posted that started the 

controversy. Finally, N.Y. was at the center of the controversy and the issues surrounding it.  

Thus, as to N.Y., Plaintiffs must show that Defendant acted with malice by showing 

Defendant had knowledge of the falsity of her statements or reckless disregard for the truth. 

(Ampex Corp., supra, 128 Cal.App.4th at 1576 .) The Court concludes that Plaintiffs have not 

shown Defendant acted with malice or a reckless disregard for the truth. Several of the facts in 

the posts were matters that Defendant herself observed or was aware of from her previous 

contacts with the school and her daughter’s participation in leadership activities. (Pearce 

Decl.¶2-3, 5, 9.) In addition, the other facts were matters Defendant learned from a teacher at 

the school. (Pearce Decl.¶ 9.) Defendant had known this teacher for several years and knew 

this teacher was involved in the leadership program. (Pearce Decl.¶ 9.) Based on these facts, 

Defendant’s reliance on the facts in the teacher’s email was not malicious or reckless. Plaintiffs 

have no offered evidence to the contrary on these points.  

Conclusion 
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As explained above, the Court concludes that Plaintiffs have not shown a probability of 

prevailing as to any portion of N.Y.’s claim. Therefore all of N.Y.’s causes of action are stricken 

from the complaint.  

As to N.Y.’s parents, Plaintiffs have shown a probability of prevailing on some, but not 

all, of the alleged defamatory statements that make up each of the parents’ claims. Although 

neither side discussed what to do in this situation, the Court will follow guidance from our 

Supreme Court. If the Court finds that Plaintiff has not shown a probability of prevailing, those 

allegations are stricken. (Baral, supra, 1 Cal.5th at p. 396.) This process is similar to a normal 

motion to strike where individual allegations can be stricken. (See Id. at p. 393-394.) Therefore, 

this Court strikes all of the alleged defamatory statements except those where Plaintiffs have 

shown a probability of prevailing on the merits.  

Objections to Evidence 

The Court rules on Defendant’s objections to evidence as follows: 

Objection 1 Sustained. 

Objection 2 Overruled.  

Objection 3 Sustained in part. Declarant can state what she understood the post to 

mean, but declarant cannot state what others thought the post meant.  

Objection 4 Overruled.  

Objection 5 Sustained in part. Declarant can state what she understood the post to 

mean, but declarant cannot state what others thought the post meant. 

Objection 6 Overruled.  

Objection 7 Overruled.  

Objection 8 Overruled.  

Objection 9 Overruled.  

Objection 10 Overruled.  

Objection 11 Overruled.  

Objection 12 Overruled.  

Objection 13 Overruled.  

Objection 14 Sustained. Hearsay.  

Objection 15 Overruled.  
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Objection 16 Overruled.  

Objection 17 Sustained in part. Declarant has not shown that she has personal 

knowledge of what the other teachers and parents were thinking, 

however, Declarant may state that her relationship with the other teachers 

and parents was harmed.  

Objection 18 Overruled.  

Objection 19 Sustained. Hearsay 

 

  

22.  TIME:  9:00   CASE#: MSC18-00408 
CASE NAME: STEPHENS VS. WELLS FARGO 
HEARING ON MOTION TO CONSOLIDATE OR STAY PROCEEDINGS 
FILED BY ROY STEPHENS JR., MARITZA STEPHENS 
* TENTATIVE RULING: * 
 
 Plaintiffs move to consolidate this action with the pending unlawful detainer action, 
No. PS18-0230.  In the alternative, plaintiffs move to stay the unlawful detainer action.  
The motion is denied.   
 
 In Martin-Bragg, the Court of Appeal held that “[t]he law affords substantial procedural 
rights to litigants in cases involving adjudication of complex issues of legal and beneficial title 
to property.”  (Martin-Bragg v. Moore (2013) 219 Cal.App.4th 367, 394.)  The Court has denied 
plaintiffs’ motion because this civil action does not involve such issues. 
 
 The First, Fifth and Sixth Causes of Action are based on alleged irregularities in the 
service and posting of the notice of trustee’s sale.  (See Complaint, ¶¶ 29-31.)  Plaintiffs 
acknowledge in their opening memorandum that they can raise such procedural irregularities 
as a defense in the unlawful detainer action.  The Court makes no ruling concerning whether 
such procedural irregularities would defeat defendant Breckenridge’s protections as a bona fide 
purchaser for value; the point is that this is the kind of defense that can and routinely is litigated 
in an unlawful detainer action. 
 
 Plaintiffs invite the Court to liberally construe the Complaint as stating a cause of action 
based on an “agreement” to postpone the trustee’s sale, although there is no cause of action 
so captioned.  (See, Complaint, ¶ 26.)  The Complaint does not intelligibly state such a legal 
theory.  Even if it did, however, this would not avail plaintiffs because such a legal theory would 
not defeat defendant Breckenridge’s protections as a bona fide purchaser for value.  (See, 
Melendrez v. D & I Investment, Inc. (2005) 127 Cal.App.4th 1238, 1255-56.) 
 
 The Second, Third, and Fourth Causes of Action are brought under the Homeowner Bill 
of Rights (“HBOR”).  However, post-foreclosure, HBOR violations give rise only to the remedy of 
monetary relief, and not a remedy that might affect title.  (Civ. Code, § 2924.12.) 
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23.  TIME:  9:00   CASE#: MSC18-00454 
CASE NAME: JOHNSON VS. SAN PABLO HEALTH 
HEARING ON MOTION FOR TRIAL PREFERENCE PER CCP 36 
FILED BY LIONEL JOHNSON 
* TENTATIVE RULING: * 
 
Continued on the Court’s own motion to 5/3/18 at 9:00 AM in Dept. 33. 

 

  

24.  TIME:  9:00   CASE#: MSN17-1142 
CASE NAME: SAVE LAFAYETTE TREES VS. CITY OF LAFAYETTE 
HEARING ON MOTION TO TAX COSTS 
FILED BY SAVE LAFAYETTE TREES, MICHAEL DAWSON, DAVID KOSTERS 
* TENTATIVE RULING: * 
 
Continued on the Court’s own motion to 5/17/18 at 9:00 AM in Dept. 33.  

 

  

25.  TIME:  9:00   CASE#: MSN17-1142 
CASE NAME: SAVE LAFAYETTE TREES VS. CITY OF LAFAYETTE 
HEARING ON MOTION FOR RECONSIDERATION OR NEW TRIAL 
FILED BY SAVE LAFAYETTE TREES, MICHAEL DAWSON, DAVID KOSTERS 
* TENTATIVE RULING: * 
 
This matter was advanced to and decided on April 23, 2018, at 9:00 a.m., in Department 33. 

 

ADD-ON 

26.  TIME:  10:01   CASE#: MSN17-2217 
CASE NAME:  DONAHUE FITZGERALD VS. JAMS 
HEARING ON EX PARTE APPLICATION FOR ORDER REQUIRING COMPLIANCE 
FILED ON 04/24/18 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 


